N THE UNI TED STATES DI STRI CT COURT

FOR THE M DDLE DI STRI CT OF NORTH CAROCLI NA

UNI TED STATES OF AMERI CA
vs. E No. 0: 00CRO00- 0

XHXXKXHKXHKXKXKXKX
MOTI ON TO AMEND DETENTI ON ORDER

coves Now Def endant, (D by and through his

under si gned counsel of record, and pursuant to Title 18, U S.C.

8 3145(d) and noves the Court to enter an Order revoking the
Detention Order entered by the magi strate judge in this case on
August 23, 2004, and in lieu thereof ordering the defendant’s

release into the third party custody of his wife Ms.

) oo house arrest at  his residence at
G G G  orth

Carolina. The basis for this nmotion is that newy discovered
evi dence has cone to the attention of defense counsel since the
detention hearing in this matter before the magistrate judge,
which information is pertinent and material to the question of
whet her conditions of rel ease can be fashioned which wll assure
the safety of the comunity upon the defendant’s rel ease.

In further support of this notion, the novant states as
fol | ows:

1. The novant is under indictnment for violations of Title

18, U.S.C. 88 922(g)(1) and 922(a)(6), possession of a firearm
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by a convicted felon and making a fal se statenment in connection

with the acquisition of a firearm respectively.

2. on August 3, 1999, (I as arrai gned and given a
detention hearing before the Honorabl e (| | }Q@B I Vit ¢

States Magistrate Judge. During the detention hearing the

Governnent offered the testinony of a (G ro ice
officer to the effect that, on an occasion prior to his arrest
on the instant charge, M. (D 2ssauvl ted another
) olice officer after receiving a traffic

citation for driving while inpaired.

3. This information, along with additional information
contained in the pretrial services report was relied upon by the
magi strate j udge i n concluding that M. (GGG -retri 2
rel ease posed a danger to the community that could not be
mtigated by any conditions of release which the court could
fashi on. (I 25 t hus ordered detained based on the
court’s conclusion that his release posed a danger to the
conmuni ty.

4. In the ensuing weeks counsel for the defendant has
revi ewed evi dence contained in the U S. Attorney’s file in this
case, and has conduct ed ot her i ndependent investigation. During

the course of reviewing the Governnent’s file counsel reviewed


Kincaid
Highlight

Kincaid
Highlight

Kincaid
Highlight

Kincaid
Highlight

Kincaid
Highlight

Kincaid
Highlight

Kincaid
Highlight


a copy of the (B ro' i ce Departnent’s incident

report whi ch descri bed t he events sur roundi ng M .
G - st on the driving while inpaired charge in
which the assault on the |law enforcement officer al l egedly
occurred. The report reflects that rather than stopping
i mediately in response to the arresting officer’s blue |ight,
M. (I :rovc his vehicle an extended distance
bef ore stopping near his residence. The report however nakes no
reference to any violent, assaultive, or otherwi se overtly
hostile behavior by M. (B directed at the
arresting officer. It appears from the face of the report
therefore that the testinony regarding the alleged assault on
the officer by M. (S} 25 erroneous.

5. O her uncontradi cted evidence presented at the detention
hearing included the foll ow ng:

A The weapon in question is a full [length
G s oioun (the type of weapon which convicted
felons in North Carolina have been allowed to lawfully possess
in their hones);

B. He answered honestly and w thout equivocation all
guestions put to himby police officers regarding his possession
of the weapon; including where, when and from whom he purchased

t he weapon;
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C. At the time of his arrest M. (GGG
worked full tine at (| | bNEE 21d vwes the primry source

of support for his wife who is wunable to work due to a
di sability.

6. At the detention hearing M. (S} D :Hrough
counsel, proffered to the court a release plan which entailed
his release into the third party custody of his wife, Ms.

G (" house arrest at his residence supported by

el ectronic nonitoring. Condi tions proposed for the court’s
consideration included a requirenent that M. (GGG
return to or obtain full time enploynent, that he report on a
daily basis to pretrial services, or alternatively as often as
the supervising pretrial services officer requested.

7. The factually inaccurate information regarding the
all eged assault by M. (NG ror - D
Police O ficer undoubtedly figured prom nently in the magistrate
judge’s evaluation of the evidence and ultimate conclusion
regardi ng detention. The defendant mmintains that an
evidentiary record which includes accurate i nformati on regardi ng

M. T s conduct during the () cpi sode and

ot herwi se, will support the conclusion that conditions can be

fashioned which would allow M. (] s e case

pending trial while adequately safeguarding the comunity.
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WHEREFORE, M . (D r csrectful |y requests that

the court schedule an evidentiary hearing for the purpose of
receiving evidence relevant to his suitability for pretrial
rel ease, and anmend the nmagistrate judge’' s detention order by
granting the defendant’s release pending trial upon any
conditions which the court deens acceptabl e.

Respectfully submtted, this 27th day of August, 2004.

Assi st ant Federal Public Defender
North Carolina State Bar #

101 S. Elm Street, Suite 210
Greensboro, NC 27401

(336) 333-5455

CERTI FI CATE OF SERVI CE

| hereby certify that | have served the foregoing on the
bel ow- nenti oned attorney by mailing a copy of the same to the
foll owi ng address:

\%

Assi stant United States Attorney
P. O Box 1858
Greensboro, NC 27402

This, the 27th day of August, 2004.
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Assi st ant Federal Public Defender
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