IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF NORTH CAROCLI NA
DURHAM DI VI SI ON

UNI TED STATES OF AMERI CA

v. Case No. (D

MOTI ON TO DI SCLOSE CONFI DENTI AL | NFORMANT
AND NMEMORANDUM | N SUPPORT THEREOF

The def endant, _by and through his undersigned

counsel, hereby respectfully noves this court to order the
governnment to disclose the identity (i.e., nane, address,

bi rt hdate, tel ephone nunber, and social security nunber) of
the confidential informant whose information was used by the
Food and Drug Admi nistration to obtain a warrant to search the
def endant's honme. |In support of this Mdtion, the defendant
respectfully refers the court to the facts and | egal
authorities contained in its Menorandum of Law filed herein.

VEMORANDUM

Backar ound

Ar gunment
The defendant has requested the government to confirmthe
identity of the confidential informant in this case as well as

hi s/ her | ocation for the purpose of interviewing. The sem nal
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case dealing with the issue of the disclosure of a

confidential informant is Roviaro v. United States, 353 U S.

53 (1957). In that case, the Suprene court fashioned a rule
bal ancing the "public interest in protecting the flow of
i nformation against the individual's right to prepare his
defense.” |d. at 62. The Court stated it could establish no
“"fixed" rule; but that the trial court nust |ook to the
"particul ar circunstances of each case, taking into
consideration the crinme charged, the possible defenses, the
possi bl e significance of the inforner's testinony, and other
rel evant factors." |d.

In interpreting the Roviaro decision, the Fourth Circuit
has had several occasions to publish opinions which |end

gui dance to the courts of this circuit. In MLawhorn v. North

Carolina, 484 F.2d 1 (4th Cir. 1973), the court reversed the
conviction of a state defendant for the state court's failure
to require disclosure of the confidential informant to the
defendant. In arriving at its decision, the court drew from
t he Roviaro decision the Suprene Court's nmandate to consi der
the particular circunstances and rel evant factors of each
case. The Fourth Circuit applied this mandate by consi dering
as one of the factors a distinction between informants who are
"participants"” in the offense fromthose informants who are
nere "tipsters.” The court held that one factor tending to
show that the governnment is not entitled to assert the

informant privilege is when an informant is a participant in
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the offense and can "testify directly concerning the very
transaction constituting the crime."” MLawhorn, 484 F.2d at
5.

The Fourth Circuit "has consistently held that the
government is not privileged to withhold the nane of a
confidential informant when the informant's identity is
rel evant and hel pful to the defense or is essential to

fundamental requirenments of fairness.” United States v. Gray,

47 F.3d 1359, 1364 (4th Cir. 1995); e.qg., United States v.
Price, 783 F.2d 1132, 1137 (4th Cir. 1986) (quoting Roviaro,
supra, 353 U.S. at 60-61; United States v. Mabry, 953 F.2d

127, 130-32 (4th Cir. 1991), cert. denied, 112 S. Ct. 1951
(1992).

The facts of the case at bar tip the balance in favor of
di sclosure. The informant's testinony may be nmaterial at
trial in terms of refuting the governnent's proof of intent to
defraud and m slead. The informant nay be an actual
participant in simlar acts constituting Rule 404(b), Fed. R
Crim P. evidence which the governnent nay attenpt to educe at
trial. The informant may be a conpetitor who harbors
particular ill will against the defendant or be subject to
simlar prosecution himherself and was attenpting to obtain
nore favorable treatnment by cooperating with the governnent in
ot her investigations. Finally, "the desirability of calling
[the informant] as a witness, or at least interviewing himin

peparation for trial [is] a matter for the accused rather than



t he Governnment to decide.” Roviaro, 353 U. S. at 64.
WHEREFORE, based upon the foregoing, Defendant
respectfully requests this Court to enter an order:

1) Conpelling the governnment to disclose the true
identity (i.e., nane, address, birthdate, telephone nunber,
and social security nunmber) and |ocation of the confidential
i nformant involved in this matter who supplied information to
_ Speci al Agent, Food and Drug Adm nistration;
or

2) Dismssing the action should the government refuse to
di sclose the true identity and | ocation of the confidenti al
i nf or mant .

Respectfully submtted this day of May, 1995.

Feder al Pu!| I C g! en!er

ubl i ¢ Def ender

G eensboro, North Carolina 27402
(910) 333-5455
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CERTI FI CATE OF SERVI CE
| hereby certify that | have served the foregoing Mtion

to Dism ss on the bel ow-nmenti oned attorney by hand-delivery to
t he person nanmed or mailing a copy of the sanme to the

foll owi ng address:
!SS|stant !nlte! St ates Attorney

United States Attorney's O fice
324 West Mar ket Street

G eensboro, North Carolina 27401
This the __ day of My, 1995.

!SS|stant !e!era| !ublic Def ender
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