N THE UNI TED STATES DI STRI CT COURT

FOR THE M DDLE DI STRI CT OF NORTH CAROCLI NA

UNI TED STATES OF AMERI CA

VS.

MOT1 ON FOR GOVERNMENT AGENTS TO RETAI N ROUGH NOTES
AND | NCORPORATED MEMORANDUM OF LAW

NOW COMES t he def endant, by and through counsel, and noves
t his Honorable Court to enter an order requiring all governnent
| aw enforcenment officers! who investigated the charges in this
and related cases to retain and preserve all rough notes,
menoranda, and witing of any form taken as part of their
i nvestigation of the above-captioned matter notw thstandi ng
whet her or not the contents of the said notes are incorporated
in official records. This nmotion is made so that the trial
court can determ ne whether disclosure of the said notes is

requi red under Brady v. Miryland, 373 U S. 83 (1963), or the

“Jencks” Act (Title 18, United States Code, Section 3500).

! The phrase “all governnment |aw enforcenment officers” is
intended in the context of this nmotion to include all governnment
agencies, including but not limted to Internal Revenue Service,
Uni ted States Custons Service, Postal |Inspectors, Federal Bureau
of I nvesti gati on, Drug Enforcenent Adm ni stration, t he
Comptroller’s Ofice, as well as any other investigative (Local,
State and Federal) offices, officers, agencies, and agents. Only
t he governnment knows the existence of all Local, State and
Federal agencies involved in the case.



1. The defendant relies on the case of United States v.

Harrison, 524 F. 2d 421 (D.C. Cir. 1975), which hel d:
a. The deci si on whet her rough interview notes taken
by agents of the FBI in interview ng eyew tnesses

are discoverable is for the Court, and not the

governnent to nmke.

b. The determnation as to what constitutes a
produci bl e “statenment” under the Jencks Act is

for the Court, not the governnent or one of its

agents. 18 U.S.C A Section 3500, 3500 (e).

2. Rough, handwritten notes taken by agents of the
gover nnment I n I nterview ng W t nesses are potentially
di scoverable nmaterials required to be preserved and produced
even if the notes were not discoverable under the Jencks Act,
and the governnment’s practice of destroying the notes after
preparation of the witness interviewreport is not justified on

the grounds that preservation of the notes would inpose an

intolerable burden on the government or that all of the
informati on was preserved in the report. 18 U.S.C. A Section
3500.

3. See also United States v. Maynard, 476 F. 2d 1170, 176-

78 (D.C. Cir. 1973) and United States v. Bundy, 472 F.2d 1266,

1267 (D.C. Cir. 1872). 1In the case of United States v. Terrell,




474 F.2d 872, 877 (2d Cir. 1973), the Second Circuit Court of
Appeal s has held that the Jencks Act inposes no duty on |aw
enf orcenent officers to retain rough notes when their contents
are incorporated in official records and they destroy their
notes in good faith. The purpose of the instant notion is to
pl ace the governnent on notice that any destruction of their
rough notes cannot be in good faith as of this tinme forward.
The thrust of Terrell is that such rough notes are producible
except when they are destroyed in good faith and it is the
position of the defendant that no destruction can be in good
faith after the defendant’s request for the preservati on of such
agency’ s rough notes.

VWHEREFORE, t he def endant prays for such order as is just and
proper with respect to this notion.

Respectfully submtted, this the 19th day of October, 1998.

JOHN A. DUSENBURY, JR.

Assi st ant Federal Public Defender
North Carolina State Bar #

Post Office Box 400

Greensboro, NC 27402

(336) 333-5455
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CERTI FI CATE OF SERVI CE

| hereby certify that | have served the foregoing on the
bel ow- nenti oned attorney by mailing a copy of the sanme to the
foll owi ng address:

Ms. Sandra Hairston

Assi stant United States Attorney
P. O Box 1858

G eensboro, NC 27402

This, the 19th day of October, 1998.

JOHN A. DUSENBURY, JR
Assi st ant Federal Public Defender



