IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF NORTH CAROCLI NA
W NSTON- SALEM DI VI SI ON

UNI TED STATES OF AMERI CA

V.

MOTI ON FOR NEW TRI AL
(Fed. R Crim P. 33)

The def endant herein, , by and t hrough hi s under si gned at t or ney,
noves pursuant to Rul e 33 of the Federal Rul es of Crimnal Procedure
for a newtrial and in support of such
nmotion, shows unto the court the follow ng:

1. Def endant was charged i n a t wo- count i ndi ct ment returned on
Sept enber 27, 1993 in which heis chargedin Count One wi th possessi ng
withintent todistribute 150.43 grans (net wei ght) of cocai ne base
("crack") and in Count Two with carry or using firearns i n connection
with adrugtrafficking offense. Both offenses are al |l eged to have
occurred on or about June 16, 1993.

The governnent's evidence tended to show the foll ow ng:

2. The W nst on- Sal emPol i ce Departnent recei ved a O i mest opper s
tiponJune 16, 1993 which indicated that al oad of crack had j ust been
brought fromNew York to _ i n Wnston- Sal em
The tipindicated that the suspects were a bl ack mal e naned _
a bl ack femal e named _ and t hat several firearns were
| ocated in the apartnment.

3. Surveill ance was set up on the apartnment by O ficers
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Ri chardson and McCandl i sh.

4. Det ecti ve Cook had also received notification of the
Crimestoppers tip and had beentothe | ocation earlier inthe day. He
returned to the apartments whil e working on anot her natter and observed
two bl ack mal es and a bl ack femal e exi t _ enter agray Ford
Taurus (describedinthe Crinmestopperstip), and proceedto | eave the
apartnment conpl ex.

5. Detective Cook radioed to the officers conducting the
surveillance his observations.

6. As t he Ford Taurus exited the parking | ot onto Mdtor Road,
O ficer Richardson noticed that the femal e di d not have her seat bel t
fast ened and beganto followthe vehicle. After Oficer McCandli sh
arrived he effectuated a stop of the vehicle.

7. While O ficer Richardson spoke to the femal e passenger,
Officer McCandl i sh spoke to the driver, XYZ, and | earned that he did
not have a driver's license.

8. Det ecti ve Cook and was advi sed by O fi cer McCandl i sh t hat he
was pl aci ng the driver under arrest for not having adriver's |icense.

9. Prior to the vehicle being searchedincident tothedriver's
arrest, the defendant, Vance G bson, who was seated intherear of the
vehi cl e, was requestedto exit the vehicle. Asthe defendant exited
t he vehicle, detective Cook observed that he had a snmall red pouch
sticking fromhis pant pocket.

10. Detective Cook asked def endant for perm ssionto search his
person and was given consent.

11. Wen Detecti ve Cook reached for the red pouch, the def endant
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i ndi cated that he could search it also. Insidethered pouchwere five
gl assi ne packages whi ch tested positive for a controll ed substance (at
the ti me t hought t o be cocai ne) but which were | ater deternined to be
her oi n.

12. Defendant was searched by Detective Cook and O ficer
Ri chardson pl aced hi min his patrol vehicle. Prior to being placed
in the patrol vehicle, defendant was again searched by Oficer
Ri chardson and no contraband was found.

13. Defendant was transportedtothe clerk's office and pl aced
inaholdingcell. Oficer Richardsonreturnedto his patrol vehicle
and di scovered twent y- one gl assi ne packets of crack wedged bet ween t he
back seat of the vehicle.

14. Detective Cook went to_vvithother
of fi cers and obt ai ned consent to search this apartnment fromCecelia
Shepard.

15. Asearch of the apartnent reveal ed 150. 43 grans of crack on
a plate | ocated between the mattresses on the bed in _
bedroom and al so reveal ed nuner ous weapons found next to the crack
bet ween the nmattresses and in other various places in the apartnent.

16. Defendant and Ms. XYZ were charged wi th t he 150. 43 grans of
crack and t he weapons found in the apartnment. Scott XYZ was charged
in state court, but not indicted in federal court.

17. Defendant filed a pretrial notion to suppress evi dence
relating tothe drugs foundinthe red pouch, inthe police vehicle and
relating to any statenments made by t he def endant as aresult of his

arrest. After a hearing, the court denied the defendant's notion.


xx 

xx 


18. Duringthetrial of this action, defendant objectedtothe
i ntroduction of testinony and evi dence relatingtothe drugs seized
during t he roadsi de search of def endant and recovered fromthe police
vehicle. Defendant's objection was overrul ed.

19. During the court's instructions to the jury, the court
charged that "t he proof need not establishw th certainty the exact
anmount of cocai ne base (crack) possessed. It is sufficient if the
evi dence est abl i shes beyond a reasonabl e doubt t hat any anmount of
cocai ne base (crack) was possessed with intent to distribute.”

20. After the court conpletedthe chargetothe jury, defendant's
attorney requested the court toinstruct thejury that inorder tofind
t he def endant guilty of Count One of theindictnment, it hadto find
t hat t he def endant possessedwiththeintent todistributethe 150.43
grans of cocai ne base ("crack") foundin the apartnment. The request
was deni ed.

SUMVARY OF ARGUMENT

21. The defendant isentitledtoanewtrial ononeor norethe
foll owi ng grounds: (1) the governnment's proof of the possessi on of
heroin and crack at the tinme of arrest, admtted as substitute
evi dence, fatally varied fromthe of fense charged i n Count One, i.e.,
possessi on of crack at t he Mot or Road resi dence; (2) the evidence of
t he heroin possessi on woul d only have been adm ssible as a prior
sim lar act, pursuant to Fed. R Evid. 404(b), but the court did not
consider its adm ssibility under the Rul e and did not givealimting
instruction; and (3) the lack of any clarifyinginstructionlikely

caused jury confusi on and created the substantial riskthat thejury's
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verdi ct was not unani nous i nthat sone jurors may have been per suaded
t hat t he def endant possessed crack at the residence while other jurors
based their verdicts on having been persuaded that the def endant
possessed heroin at the tinme of his arrest.
ARGUMENT

22. The def endant was i ndicted with possessionwithintent to
di stribute the 150. 43 grans of cocai ne base ("crack"”) found duringthe
search of the _ The drugs seized fromthe
apartment represented a separate and di stinct seizure fromthe drugs
seized as a result of the search of defendant's person and those
recovered fromOfficer Ri chardson's patrol vehicle. Wilethe drug
amount i s not normal |y an essenti al el enent of the charge of possession

withintent todistribute, United States v. Umaene, 975 F. 2d 1016, 1018

(4th Gr. 1992), it is essential whenthere is nore than one sei zure of
drugs and the indictment is based on a specific seizure.

23. The gover nnment cont ended t hroughout the trial that the drugs
sei zed fromt he def endant and recovered fromthe patrol vehicle rel ated
tothe drugs foundinthe apartnment. It failed, however, toinclude
t hose drug anobunts intheindictnent. Hadit done so, thenthe jury
coul d have consi dered t he addi ti onal drugs in their consideration of
Count One. By failing to include the drug anmobunts, the evidence
relating to the stop of the Ford Taurus and the sei zure resulting
t her ef romwoul d have been adm ssi bl e only pursuant to Rul e 404(b) of
t he Federal Rul es of Evidence. |f such evidence had been adm tted
pursuant to Rul e 404(b), the court woul d have hadtogivealimting

instructionat thetinme of its adm ssion and againduringits final
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instructions tothe jury. Such instruction would have informed the jury
for what purposes it could consider the evidence.

24. Wthout alimtinginstructionor aninstructionthat the
jury had to find that the def endant possessed the 150. 43 grans of
cocai ne base ("crack") foundinthe apartnment beforeit couldfindthe
def endant guilty of Count One, thejury could have based its guilty
verdi ct on the possession of the heroinfoundinthered pouch, the
t went y- one packages of crack foundinthe patrol vehicle or the crack
found inthe apartment. Aguilty verdi ct based on any possessi on ot her
t han t he drugs found at t he apart nent woul d not be perm ssi bl e. Under
the circunstances it i s highly possiblethat all jurorsfelt that the
def endant possessed sone quantity of drugs, but were not unani nous as
to which drugs they believed he possessed. 1In order to justify
conviction, the jury woul d have had t o unani nously agreed t hat he
possessed the 150.43 grans of crack found in the apartnent.

25. InUnited States v. Elliot, 849 F. 2d 886 (4th Gr. 1988), the

court hel d that each distinct act of delivery of controll ed substances
can be separately prosecuted under federal statutes proscribing
participationinany aspect of the chain of distribution of controlled
substances. In light of such holding, it can be argued that each
di stinct act of possession of controll ed substances can be separately
pr osecut ed. If such is the case, then when a specific act of
possessi on fornms the basis for anindictnment, it woul d appear that it
woul d be necessary for the court toinstruct thejurythat it nust find
beyond a r easonabl e doubt t hat a def endant possessed t he drugs rel ati ng

tothe specific act of possession allegedintheindictnent beforeit
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could find the defendant guilty.

26. Rule 7(c)(1) of the Federal Rul es of Crim nal Procedure,
provi des that an indi ctnent shall be a "plain, concise and definite
witten statenment of the essential facts constituting the offense
charged. "

This mandate of the rule... is net through the

sati sfaction of two requirenments. The indictnment nmust
charge all the essential elements of a crimnal offense
and sufficiently apprise the defendant of what he nust
be prepared to neet so he will not be msled while
preparing his defense, and it must protect the defendant
agai nst | ater prosecution for the sane offense. Llhited
States v. Hayes, 775 F.2d 1279, 1282 (4th Cir. 1985),
citing Russell v. United States, 369 U S. 749, 763-764,
82 S.Ct. 1038, 1046-1047, 8 L.Ed.2d 240 (1962).

These requirenents refl ect the "substantial saf eguards” to a cri m nal

def endant which an indictnent is designed to provide. Russell v.

United States, 369 U. S. at 763.

27. The general ruleis that the |l anguage of an i ndictnent may
not be al tered or anended except by resubmi ssiontothe grandjury. Ex

Parte Bain, 121 U S. 1, 9-10 (1887); Stirone v. United States, 361 U S

212, 218-219. Inthe present case, the indictnment was based on t he
sei zure of 150. 43 grans of cocai ne base ("crack") sei zed fromApart nent
19 at 222 Mbtor Road i n Wnston-Sal em North Carolinaon June 16, 1993.
Toallowthe jury to baseits verdict onadifferent quantity of drugs
found on def endant' s person and in a police vehicle onthe sane day
woul d in effect be the sane as anendi ng the i ndictnment to include
anot her theory of guilt wi thout resubnmi ssiontothe grandjury. The
case law clearly shows that this is not perm ssible.

28. Thereis no disputeinthe evidence that the defendant did



not have on his person or in his possessionafirearmat thetinme he
was st opped inthe Ford Taurus on _ The charge i n Count Two
of the indictnment was based on t he possessi on of the drugs allegedin
Count One. W thout the requested instructionlimtingthe jury's
considerationtothe drugs foundinthe apartnent, the jury coul d have
based its verdict of guilty to Count Two on t he def endant' s possessi on
of some other drugs. It is likely that there was jury confusion as to
what act of possessi on was charged i n Count One: the actual possession
of heroinat thetine of the arrest or the constructive possessi on of
crack cocai ne at the Motor Road resi dence. Aguilty verdi ct based on
this theory woul d not be supported by the evi dence. The def endant
woul d have had t o have t he weapons on hi mor at hi s di sposal to aid him
inadrug trafficking offense. If all of the weapons were at the
apartnent, they certainly were not avail abl e t o t he def endant when he

was in the vehicle.

W LLI AM E. MARTI N
Federal Public Def ender

GREGORY DAVI S

Assi st ant Federal Public der
North Carolina State Bar w
Post OfFfice Box 400

Greensboro, NC 27402
(919) 333-5455
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Certificate of Service
| hereby certify that a copy of the foregoing was served upon:
Sandra J. Hairston
Assi stant United States Attorney
Post Office Box 1858
Greensboro, NC 27402

by hand delivery this the 20th day of January, 1994.

GREGORY DAVI S
Assi st ant Federal Public Defender



