N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF NORTH CAROCLI NA
No. 1:00CRXXX-1

UNI TED STATES OF AMERI CA

V. ' . MOTL ON FOR PROTECTI VE ORDER

NOW COVES the Defendant and nmoves this Court for a
protective order permtting counsel to inspect and exam ne
contraband material seized fromthe Defendant’s home by agents
of the FBI, and to do so with inmpunity. I n support of this
Moti on, the Defendant shows unto the Court the follow ng facts.

The Defendant is charged in a two count indictnment which
all eges in Count One that the Defendant shipped or transported
ininterstate comrerce by means of a conputer child pornography,
and alleges in Count Two that the Defendant possessed child
por nogr aphy whi ch had been transported in interstate comrerce by
conput er .

On March XX, 2000, the FBI seized fromthe Defendant’s hone
a conmputer, Seagate hard drive, Western Digital hard drive, a
ZIP drive, and 23 floppy disks. The governnment asserts that
this conmputer, together with its peripherals, was the medi um by
which the Defendant commtted the acts as alleged in the
i ndi ct nent. Thereafter, the governnent states the FB
duplicated, bit-by-bit, all relevant data fromthe Defendant’s

conput er equi pnent to a CD- ROM


xx 


Federal Rule of Crimnal Procedure 16(a)(1)(C) allows a
def endant to inspect and copy or photograph tangible objects
which are within the possession, custody or control of the
government and were obtained from or belong to the defendant.
Id. Counsel for the Defendant, with the assistance of his in-
house Conputer Systenms Adm nistrator (CSA), w shes to inspect
and exam ne the CD-ROM in order to determ ne how best to advise
his client with regard the charges he faces. Further, since the
governnment has alleged that such machine and its conponents
contain contraband material and that such material has been
transferred to the CD-ROM counsel and his CSA seek an order
protecting themwhile they i nspect and exam ne the CD-ROMin the
course of representing the Defendant.

Counsel for the Defendant has spoken with the attorney for
the governnent about the relief requested herein and said
attorney has no objection to the Court granting the sane.

VWHEREFORE, t he Defendant respectfully requests this Court
enter a protective order permtting counsel to inspect and
exam ne the CD-ROM produced by the FBI from data allegedly
stored on the conputer and rel ated peripherals seized fromthe
Def endant’ s home by the FBI

Respectfully submtted this __ day of February, 2004.



Thomas N. Cochran

Assi st ant Federal Public Defender
N. C. State Bar No.

101 North Elm Street, #210

G eensboro, North Carolina 27401
Tel ephone: (336) 333-5455


xx 


CERTI FI CATE OF SERVI CE

This is to certify that | have served a copy of the
foregoi ng upon Ms. XXXXX XXXX, Assistant United States Attorney
for the Mddle District of North Carolina, 101 South Edgeworth
Street, Suite 400, Greensboro, North Carolina, 27401, by hand-
delivering or by mailing a copy of the sane.

This the __ day of February, 2004.

Thomas N. Cochran



N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF NORTH CAROCLI NA
No. 1:00CRXXX-1

UNI TED STATES OF AMERI CA

v. ' : PROTECTI VE ORDER

XXKXXX XXXXX XXXXXXX

THI S MATTER com ng on to be heard, and bei ng heard, pursuant
to the Defendant’s Mtion for a Protective Order, the Court
makes the foll owi ng FI NDI NGS OF FACT:

1. The defendant is named in a two count indictnment filed
on June 26, 2000, by the Grand Jury for the Mddle District of
North Carol i na.

2. The i ndi ctnment all eges, in essence, that the defendant
used a conmputer to ship and to possess, in interstate commerce,
child pornography.

3. On March xx, 2000, the FBI seized fromthe defendant’s
home a conputer, Seagate hard drive, Western Digital hard drive,
a ZI P drive, and 14 fl oppy disks. This conputer, together with
its peripherals, was the nmedi umby which the defendant all egedly
commtted the acts as set forth in the indictment.

4. After seizing the defendant’s conputer and related
conponents, the governnent asserts the FBI effected a bit-by-bit
transfer of the relevant contraband data from the defendant’s

equi pnrent to a CD- ROM



5. Counsel for the defendant, with the assistance of his
i n-house Conputer Systens Adm nistrator (CSA), requests to
i nspect and exani ne the CD-ROMin order to determ ne how best to
advi se the defendant with regard to the charges the defendant
faces.

6. Addi tionally, counsel for the defendant requests
protection from the Court for hinself and his CSA since the
governnment has all eged that the data contained on the CD-ROMi s
contraband material, and counsel and his CSA woul d necessarily
have to view and possess such contraband in the course of
representing the defendant.

BASED UPON THE foregoing findings of fact, the Court makes
the follow ng CONCLUSI ONS OF LAW

1. So that defense counsel can effectively represent his
client, the government should permt the defendant and his CSA
to possess, inspect, and exam ne the CD-ROM containing data
assertedly transferred fromthe conputer and rel ated peri pheral s
seized fromthe defendant’s home, in order to determ ne how best
to advi se the defendant with regard to the charges t he defendant
faces; and

2. Def ense counsel and his CSA shoul d be protected, since
t he governnment has alleged that the data on the CD-ROM cont ai ns

contraband material, and counsel and his CSA woul d necessarily



have to view and to possess such contraband while they inspect
and examne the CD-ROM in the course of representing the
def endant .

I T IS THEREFORE ORDERED that the defendant’s Mtion is
her eby GRANTED and t he governnent nust pernit the defendant and
his CSA to possess, inspect, and exam ne the CD-ROM in order to
det erm ne how best to advise the defendant with regard to the
charges the defendant faces; and

| T I S FURTHER ORDERED t hat defense counsel and his CSA are
hereby protected from prosecution, since the governnment has
al |l eged that the defendant’s machine and its conponents contain
contraband material, such material has been transferred to a CD
ROM and counsel and his CSA must necessarily possess such
contraband while they view and exam ne the CD-ROMin the course
of executing their Constitutional duty of representing the
def endant; and

FI NALLY, I'T 1S ORDERED t hat neither defense counsel nor his
CSA shall copy or distribute any of the material which cones
into their possession as pernitted under this Order, and shall
return the CD-ROM to the governnment upon conpletion of this
matter, if not sooner.

| T 1S SO ORDERED, this the day of August, 2000.




United States District Judge



