N THE UNI TED STATES DI STRI CT COURT

FOR THE M DDLE DI STRI CT OF NORTH CAROCLI NA

UNI TED STATES OF AMERI CA

V. : No. 1:

MOTI ON FOR DI STRI CT COURT REVI EW OF MAG STRATE
JUDGE' S PRETRI AL DETENTI ON ORDER

| nt roducti on

The Defendant, NAME, by and through undersigned counsel
hereby noves, pursuant to 18 U S.C. § 3145(b), for district
court review of the detention order entered February 14, 2001,
by United States Magi strate Judge Russell A. Eliason.

Backagr ound

The Defendant was indicted on date, on one count of fraud
i nvol vi ng unaut hori zed access devices, in violation of 18 U. S. C.
88 1029(a)(2), (c)(1) and 2. On date, the Defendant turned
herself in to federal authorities, and was taken into custody.
On date, she was arraigned before United States Magi strate Judge
Russell A. Eliason, and entered a plea of not guilty. On that
sane date, Magistrate Judge Eliason conducted a hearing on the
Governnent’s notion for detention, and after hearing evidence
and argunent, entered an order that the Defendant be detai ned.

On date, the Defendant noved to conpel discovery, and to

di sm ss the charge against her due to failure to conply with the



certification requirenments of the Federal Juvenile Delinquency
Act, 18 U. S.C. 8§ 5031 et seq. It appears that the Governnent
has complied with all of its discovery obligations, and that the
issue raised inthe notionto dismss will be resolved by a plea
of guilty to a superseding information.

Law and Ar gunment

“I'n our society liberty is the norm and detention prior to
trial or without trial is the carefully limted exception.”

United States v. Salerno, 481 U S. 739, 755 (1987)(revi ewi ng The

Bail Reform Act of 1984, 18 U.S.C. 8§ 3141 et seq.). The Bai

Reform Act “carefully limts the circunmstances under which
detention may be sought to the nobst serious crines.” ld. at
747, citing 18 U . S.C. 8 3142(f). It requires the release of a

person facing trial under the |least restrictive condition or
conbination of conditions that wll reasonably assure the
appearance of the defendant and the safety of the community.

United States v. Byrd, 969 F.2d 106, 109 (5th Cir. 1992)(“There

can be no doubt that this Act clearly favors nondetention.”);

United States v. Gebro, 948 F.2d 1118, 1121 (9th Cir. 1991)
(“Only in rare circunstances should release be denied, and
doubts regarding the propriety of release should be resolved in
t he defendant’s favor.”). The factors that should be consi dered

i n determ ni ng whet her there are conditions of release that wll



reasonably assure t he appearance of the defendant and the safety
of the community are set out in 8 3142(g).! Wen called upon to
conduct a review under 18 U S.C. 8§ 3145(b), a district court

shoul d reach a de novo conclusion regarding pretrial detention,

and not sinply defer to the Magi strate Judge’ s decision. United

States v. Fortna, 769 F.2d 243, 249 (5th Cir. 1985); United

States v. Leon, 766 F.2d 77, 80 (2d Cir. 1985).

In the instant case, the Magi strate Judge concl uded that
there are no conditions which would adequately assure the
Def endant’s presence.? That conclusion is arguably supported,
to sonme degree, by the Defendant’s prior crimnal record and its
juxtaposition with the offense charged. However, since the Act
clearly favors release, the Defendant’s past crimnal history
al one should not be sufficient to warrant the conclusion that
t he Defendant is a risk of non-appearance before the court and,
accordingly, to justify the Defendant’s detention. Moreover,

several factors tilt the balance in favor of the Defendant’'s

! The factors are, generally, (1)the nature and circunstances of
the of fense charged; (2) the weight of the evidence against the
defendant; (3) the defendant’s history and personal characteristics;
and (4) the nature and seriousness of the danger to any person or the
comunity that woul d be posed by the defendant's rel ease

2 The Magi strate Judge did not even nention the other statutory
justification for detention, that is, insuring the safety of any
ot her person and the community. Gven the nature of the offense
charged, this justification is not inplicated in this case

3



release in the instant case. First, it is worth noting that the
Def endant turned herself in to federal authorities, thereby
denonstrating both the capacity and the willingness to appear as
required, and face the potential consequences inherent in the
charge agai nst her. Second, the Defendant has strong famly
ties to Geensboro, North Carolina, where she and her two young
children® reside with the Defendant’s nother. Third, given the
nature of the charge against her, the Defendant |ikely faces a
relatively | ow sent enci ng gui deli ne range, perhaps even one t hat
will allow for a split sentence. Thus, there is |l ess incentive
for the Defendant to flee. Taken together, these factors are
sufficient to “reasonably assure the appearance of the
[ Def endant] as required.” 18 U S.C. § 3142(c).

WHEREFORE, the Defendant respectfully requests that this
Court revoke the detention order entered date, and set

conditions for her rel ease.

3 The Defendant’s son, name, is five years old. Her daughter,
nanme, is only three nmonths ol d.



Respectfully submtted, this the __ day of February, 2001.

LOU S C. ALLEN |11
Feder al Public Defender

ERI C D. PLACKE
Assi st ant Feder al
Ark. State Bar No.
NC St ate Bar No.
101 S. EImSt., Suite 210
G eensboro, NC 27401
(336) 333-5455

Publ i ¢ Def ender

| SABELLE M REBHANN
Clinical Student
Wake Forest University School of Law
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CERTI FI CATE OF SERVI CE

This is to certify that | have served a copy of the
foregoing upon M. Arnold L. Husser, Assistant United States
Attorney, 101 South Edgeworth Street, Suite 400, G eensboro,
North Carolina, 27401, by hand-delivering a copy of the sane.

This the __ day of February, 2004.

Eric D. Pl acke
Assi st ant Federal Public Defender



