IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF NORTH CAROCLI NA
ROCKI NGHAM DI VI SI ON

UNI TED STATES OF AMERI CA )
v, : No. [

MOTI ON TO STRI KE
The def endant, _ by and t hr ough hi s attorney, does hereby
nove t hi s Honorabl e Court pursuant to Rul e 7(d) of the Federal Rul es of
Crimnal Procedure for an Order striking fromthe indi ctnent returned
inthis action, the portions set forth hereinafter, and i n support of
this nmotion shows unto the Court the follow ng:
1. The indictnent inthis action charges that the def endant

know ngly possessed a Lorcin .22 cal i ber sem -automati c pi stol, nodel

LT- 25, _ a New Engl and Fi rearns 12 gauge shot gun,
nodel Pardner SBI, _ and an I nterarmns . 22 cal i ber
long rifle, nodel 22 ATD, _invi olationof Title

18, United States Code, Sections 922(g)(1) and 924(e)(1).

2. The date of the alleged offense as set forth in the
i ndictment is Novenber 25, 1994.

3. The indictment further all eges that the defendant was
convi cted on Cct ober 9, 1980, inthe Superior Court inthe state of
Washi ngt on of the crime of nurder in the second degree, whichis a
crime punishable by inprisonment for a term exceedi ng one year.

4. At thetime the alleged of fense was commi tted, t he def endant

had been di scharged fromparol e inthe state of Washi ngton as of July
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xx 

xx 

xx 

xx 

xx 


26, 1993.

5. Pursuant to the | aws of the state of WAshi ngton, a person
convicted of a"crinme of violence or of afelony inwhichafirearmwas
used or di splayed” or a fel ony drug of f ense nay not possess or own a
short firearmor pistol. Wash. Rev. Code § 9.41.010, 9.41.040(1), (4).
No restrictions apply to | ong guns.

6. Si nce t he def endant had been di scharged fromparoleinthe
st at e of WAashi ngt on and was not ot herw se prohi bited fromowni ng or
possessi ng | ong guns, the 12 gauge shotgun and . 22 caliber longrifle
found i n his vehicl e on Novenber 25, 1994, were lawful ly i n defendant' s
possessi on. The sanme woul d apply to any amruni ti on for such weapons
found in his possession.

7. Si nce t he def endant' s possessi on of the 12 gauge shot gun and
.22 caliber longrifleand any ammuni ti on for sai d weapons was | awf ul ,
thereferenceintheindictnment to saidwapons and anmuni ti on shoul d
be stricken.

8. At the detention hearing heldinthis nmatter on Novenber 30,
1994, the governnment introduced evidence that the defendant had
previ ousl y been convi cted inthe state of Washi ngt on of t he of f enses of
first-degree burglary, mansl aught er and second- degree nmurder, all of
whi ch are crines for which inprisonnent i n excess of one year can be
i nposed.

9. The defendant' s convictions for first-degree burglary and
mans| aught er arose fromt he sanme i nci dent whi ch occurred on or about
August 18, 1973.

10. Areviewof the governnent's file pursuant toits openfile
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policy and the NCl Creport of defendant's prior crimnal history shows
no ot her of f enses whi ch m ght arguably serve as predi cate of fenses for
def endant to be cl assified as an arned career crimnal pursuant to 18
U S.C. § 924(e)(1).

11. In order for a personto be classifiedas an arnmed career
crimnal pursuant to 18 U. S.C. 8 924(e) (1), a person woul d have had to
have viol ated 18 U. S. C. § 922(g) and at the ti ne of the conm ssi on of
such vi ol ati on, have been previ ously convi cted on t hree occasi ons for

a violent felony or serious drug offense, or both, commtted on

occasions different from one another.

12. Sincethe defendant's convictions for first-degree burglary
and mansl aught er were for of f enses whi ch occurred on t he sane occasi on,
such convi cti ons cannot be treated as separate convictions for the
pur pose of establishingthethree predi cate of fenses necessary for the
defendant's classification as an arnmed career crimnal.

13. Since the defendant would not be classified as an arned



career crimnal, all referencesto 8 924(e)(1) of Title 18 containedin

the indictnment should be stricken.

Respectfully submtted this the day of Decenber, 1994.

W LLI AM E. MARTI N
Feder al Public Defender

GREGORY DAVI S

Assi st ant Federal Public der
North Carolina State Bar

Post Office Box 400

G eensboro, NC 27402
(910) 333-5455

CERTI FI CATE OF SERVI CE

| hereby certify that | have served t he foregoi ng on t he bel ow

menti oned attorney by hand-delivering a copy of the sanme to the
foll owi ng address:

Clifton Barrett

Assi stant United States Attorney
United States Attorney's O fice
324 West Mar ket Street

Greensboro, North Carolina 27401

This the day of Decenber, 1994.

GREGORY DAVI S
Assi st ant Federal Public Defender
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