I N THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF NORTH CAROLI NA
DURHAM DI VI SI ON

UNI TED STATES OF AMERI CA :

V. I _
_

TRIAL BRI EF
The def endant, _ was i ndicted on March 28, 1994, for

unl awf ul possessionwithintent to distribute approxi mately 116 grans
gross wei ght of cocai ne base ("crack") on

February 24, 1994, inviolationof 21 U S.C. 88 841(a)(1) and (b)(1) (A
and 18 U.C.S. § 2.

In order to establish the offense proscribed by statute, the
governnment nust prove each of the follow ng el ements beyond a
reasonabl e doubt: First, that the def endant possessed approxi nately
116 grans of "crack" cocai ne describedin the indictnent; second, that
he knewt he subst ance was "crack" cocai ne, a control | ed substance; and
third, heintended to distribute this controlled substance; andfourth,
t hat he ai ded and abetted _ inthe possession of the
"crack"” cocainewiththeintent todistributeit. The defendant's
requested jury instructionsregardingthe el enents of the of fense are
attached to this Brief.

The Governnment's Evidence: It is anticipated that the
governnent's evi dence wi Il showthat on February 24, 1994, Detective
_ of the DurhamPol i ce Department was wor ki ng at t he Dur ham
Amtrak Station on a routine drug interdiction assignnent. The

def endant John Doe was observed exiting atrainarrivingfromNew York
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and proceeding toward the exit of thetrainstation. Detective ||}
and anot her of fi cer approached M. _ and requested perm ssionto
speak to him After engagi ng M. _ I n conversation, arequest
was made of M. _ that he be searched for drugs and weapons.
M. _ consent ed and a search was conduct ed whi ch reveal ed no
control | ed subst ances or weapons. He was allowed to | eave at t hat
tinme.

Det ective - was cont act ed by anot her of ficer who requested
himto assist hi mat another |location in the Anmtrak Station. Co-
def endant, - _ was observed at atel ephone booth acting
very nervous and appearing | ost. M. -vvas appr oached by of fi cers
and requested to all ow her purse to be searched. M. - ref used
initially but consentedto having her purse sniffed by a canine. Wile
t he cani ne was en route, Ms. - i ndi cat ed t hat her purse did contain
drugs and further i ndi cated t hat the drugs bel onged t o t he per son who
had j ust been stopped by the of ficers (the def endant, _ On
t he back of her ticket, Ms. - had an address and t el ephone nunber
witten. Detective - of the DurhamPol i ce Department tel ephoned
t he nunber on t he back of Ms. - ti cket and pretended to be Ms.

- As a result of the tel ephone conversation which ensued,

Det ective - proceeded to _ wher e she was net by
a subj ect known as _ Ms. - i ndicated to Detective
-that she was t he person that Detective -vvas to neet.

Ms. - was arrested and subsequent!ly intervi ewed, during which
ti me she gave a statenent indicatingthat shewas fam liar with drug

activities at the address of 143-L Commerce Street and t he defendant' s
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role in such drug activities.

Based on t he statenents of Ms. - Det ective - and anot her
officer proceeded to search for M. _ M. _vvas
observed wal ki ng wi t h anot her bl ack mal e i n t he directi on of the Durham
Antrak Station. M. _and the ot her subj ect were both takento
t he DurhamPol i ce Departnment where M. _was arrested charged
with possession with intent to distribute the drugs found in the
possessi on of M. - The ot her subj ect was identified as -
- and rel eased after questioning.

Evidentiary I ssues: Inthe event the defendant electstotestify,

t he questi on ari ses as t o whet her evi dence of any prior convictions can
be used to i npeach his credibility as awitness. Upon information and
belief, M. _ has been convi cted of felony robbery inthefirst
degree and fel ony robbery i nthe second degree (bothin 1986), fel ony
crim nal possessi on of a weapon, second degree (1985), and m sdeneanor
possessi on of burglary tools (1991). Al Il of the convictions occurred
in the state of New York.

Rul e 609 of the Federal Rul es of Evi dence states the foll owi ng
with respect of inpeachnment by evidence of conviction of crine:

For the purpose of attackingthe credibility of
awtness, (1) evidence that the wi t ness ot her
t han an accused has been convicted of a crine
shall be adm tted subject to Rule 403, if the
crime was puni shabl e by deat h or i nprisonnment in
excess of one year under t he | aw under whi ch t he
W t ness was convicted, and evidence that an
accused has been convi cted of such a crinme shal |
be admtted if the Court determ nes that the
probative value of admtting this evidence
outweighs its prejudicial effect tothe accused,
and (2) evidence that any wi tness has been
convicted of a crinme shall be admtted if it
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i nvol ved dishonesty or false statenent,
regardl ess of the punishnment.

The def endant contends that the prejudicial effect of allow ngthe
government to use his prior convictions toinpeach hiscredibility as
a wi tness woul d far outwei gh any probative val ue of adm tting such
evi dence. None of the crines for whi ch def endant has been convi ct ed
are simlar to the present charge on trial

| n det erm ni ng probative val ue and prejudice, thetrial judge
shoul d consider the follow ng factors:

1) I npeachnent val ue of the prior convictions;

2) Proximty in tinme and witnesses subsequent history;

3) Simlarity between the past crime and the crinme charged;

4) I nportance of testinony;

5) Centrality of the credibility issue.
The testi nony of the defendant inthis action could becrucial tohis
def ense. The prospect of having his prior crimnal record pl aced
beforethe jury could likely adversely affect the defendant's deci si on
of whether totestify at trial. Wilethe defendant's convictions for
robbery and f el ony possessi on of a weapon are certainly withinthe ten
year time peri od provided by Rul e 609, they are nevert hel ess renot e and
dissimlar tothe present charge. Such convictions woul d have no
beari ng on whet her or not the defendant is guilty of the present charge
or whether his testinmony was truthful. The prejudicial effect of
al l owi ng the governnent to question the defendant regardi ng such
convi ctions woul d cl early outwei gh any probative val ue of adm ssi on of

such convi cti ons.



The gover nnment has provi ded def endant notice of itsintent to

of fer evi dence of "crack" cocai ne transacti ons bet ween def endant

B - B ¢ hin the nont hs of January and February,
1994, at | \orth Carolina.  The

government' s response to defendant's request for notice of its intent
t o use Rul e 404( b) evi dence does not i ncl ude any ot her evi dence of such
nat ure whi ch t he governnment intends to offer inits case-in-chief.
Def endant woul d obj ect to any attenpt by t he governnent to i ntroduce
t he Rul e 404(b) evi dence containedinits response or any other simlar
type evidence which it mght desire to offer.

Def endant is unable to identify at this tinme any additional
evidentiary i ssues whi ch m ght ari se during the course of thetrial of
this action.

Respectfully submtted this the __ day of My, 1994.

W LLI AM E. MARTI N
Feder al Public Def ender

GREGORY DAVI S

Assi st ant Federal Publi f ender
North Carolina Bar No.

Post Office Box 400

G eensboro, NC 27402- 0400

(910) 333-5455
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 1

POSSESSI ON OF CONTROLLED SUBSTANCE W TH | NTENT TO DI STRI BUTE - l1la (21
U. S.C. 841)
El ements of the Offense

| n order to prove this charge agai nst _ t he gover nnent
nmust establ i sh, beyond a reasonabl e doubt, each of the foll owi ng three
el ements of the crine:

1. That _ possessed a controlled substance;

2. That - knewt hat he possessed a control | ed subst ance;

and
3. That _ ei ther actually distributed the drugs or

intended to distribute the drugs.

Aut hority

Fifth Circuit: United States v. Freeze, 707 F. 2d 132 (5th Cir.
1983); United States v. Verqgera, 687 F.2d 57 (5th Cir. 1982).

1 L. Sand, et al., Modern Federal Jury Instructions - I nstruction #56-2
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First El enment--Possession of a Controll ed Substance - 1b

The first thing you nust determ ne is whether M. _
possessed "crack" cocaine. That is, the governnent nust prove that the
mat eri al that _is charged wi t h possessing or distributingis,
infact, "crack" cocai ne. The governnent may prove thi s through either
di rect evi dence or through circunstanti al evidence. An exanpl e of
di rect evidenceis the testinony of a chem st who has done a chem cal
anal ysis of the material. G rcunstantial evidence woul d be evi dence
fromwhi ch you coul d i nfer that the material was "crack" cocai ne, such
as testi nony concerni ng t he nanmes used by t he defendant torefer tothe
mat eri al or testinony about the material's appearance. Whether the
governnment relies ondirect or circunstantial evi dence to prove t hat
the material inissuewas "crack" cocaine, it nust prove so beyond a

reasonabl e doubt.

Aut hority

FifthCircuit: United States v. Crisp, 563 F. 2d 1242 (5th Gr.
1977).

1L. Sand, et al., Mobdern Federal Jury Instructions - I nstruction #56-3
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First Elenent--Definition of Possession - 1c

As | have instructed you, you must find that the defendant
"possessed” the drugs. The | egal concept of possession may differ from
the everyday usage of the term so | will explain it in sone detail

Act ual possessionis what nost of us think of as possessi on; that
i s havi ng physi cal custody or control of an object. For exanple, if
you find that t he defendant had t he drugs on hi s person, you may find
t hat he had possessi on of t he drugs. However, a person need not have
act ual physical custody of an object inorder to beinlegal possession
of it. If an individual has the ability to exerci se substanti al
control over an object that he does not have i n hi s physi cal cust ody,
then he is in possession of that item An exanple of this from
everyday experi ence woul d be a person’' s possessi on of itens he keeps i n
t he saf e deposit box of his bank. Although the person does not have
physi cal custody of those itens, he exercises substantial control over
t hem and so has what is known as constructive possession of them

Possessi on of drugs cannot be found sol ely on t he ground t hat t he
def endant was near or closetothe drugs. Nor canit be found sinply
because t he def endant was present at a scene where drugs were i nvol ved,
or sol ely because t he def endant associ ated with a person who does
control the drugs or the property where they are found. However, these
factors nmay be considered by you, in connection with all other
evi dence, i n maki ng your deci si on whet her t he def endant possessed t he

dr ugs.



Aut hority

District of Colunbia Grcuit: United States v. Raper, 676 F. 2d 841
(D.C. Cir. 1981).

Third Circuit: United States v. Davis, 562 F. 2d 1026 (3d Cir.
1972).

Fourth Circuit: United States v. Zandi, 769 F. 2d 229 (4th Cir.
1985).

Fifth Grcuit: United States v. Cardenas, 748 F. 2d 1015 (5th Cir.
1984); United States v. Freeze, 707 F. 2d 132 (5th Cir. 1983); Uni ted
States v. Vergera, 687 F.2d 57 (5th Cir. 1982). _

Seventh Grcuit: United States v. White, 660 F.2d 1178 (7th Cir.

1981) .

Ninth Circuit: United States v. Batinmaria, 623 F. 2d 1366 (9th G r
1980).

Tenth Circuit: Amsaya v. United States, 373 F. 2d 197 (10th Cir.
1967) .

1L. Sand, et al., Modern Federal Jury I nstructions - I nstruction #56-5




Second El enment -- Knowl edge That the Drugs Were Controlled
Subst ances - 1d

I f you find that the def endant possessed a control | ed subst ance,
you nmust t hen det er m ne whet her t he def endant knewt hat he possessed a
control | ed substance. The governnment nmust prove, beyond a reasonabl e
doubt, that the defendant knew that he possessed a controll ed
substance, and that his possession was not due to carel essness,
negl i gence or m stake. If youfindthat the defendant di d not know
t hat he had a control | ed substance i n his possessi on, or that he didn't
knowt hat what he possessed was, in fact, acontroll ed substance, then
you nmust find M. _ not guilty.

Al t hough t he gover nnent nust prove that t he def endant knewt hat
he possessed a control | ed substance, t he governnent does not have to
prove t hat t he def endant knewthe exact nature of the drugs in his
possessi on. It is enough that the governnent proves that the def endant

knew t hat he possessed some kind of controlled substance.

Aut hority
First Circuit: United States v. Kairouz, 751 F. 2d 467 (1st Cir.
1985)Second Circuit: United States v. Morales, 577 F.2d 769 (2d G r.
iz;:Fl fthCircuit: United States v. Freeze, 707 F. 2d 132 (5th Cir.

Ninth Circuit: United States v. Jewell, 532 F.2d 697 (9th Gr.),
cert. denied, 426 U.S. 951 (1976).

1L. Sand, et al ., Modern Federal Jury Instructions - I nstruction #56-8
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Third El enment--Distribution or Intent To Distribute - 1le

I f you findthat the defendant know ngly possessed controll ed
substances, then you nust deci de whet her the defendant either (a)
di stributedthe controll ed substances or (b) intendedto distribute
them 1Inorder toprovethe defendant is guilty, the governnment nust
prove one of these circunstances beyond a reasonabl e doubt. It need

not prove bot h.

Aut hority

Fourth Circuit: Manley v. United States, 588 F.2d 79 (4th
Cir. 1978).

Fifth Circuit: United States v. Hernandez, 591 F. 2d 1019 (5th G r
1979).

Sixth Grcuit: United States v. Stevens, 521 F. 2d 334 (6th Cir.
1975).

Seventh Circuit: United States v. O zechowski, 547 F. 2d 978 (7th
Cir. 1976).

Nnth Grcuit: United States v. Oropeza, 564 F. 2d 316 (9th Gr.),
cert. denied, 434 U. S. 1080 (1977).

1L. Sand, et al., Mddern Federal Jury Instructions - I nstructi on #56-
11

11



Third El enment--Definition of Distribution - 1f

The word "di stribute" means to deliver acontroll ed substance.
"Deliver"” is definedas the actual, constructive or attenpted transfer
of acontroll ed substance. Sinply stated, the words distribute and
del i ver nean to pass on, or to hand over to another, or to cause to be
passed on, or handed over to another, or totry to pass on or hand over
to another, controlled substances.

[ For exanple, if Atells or orders Bto hand over the drugs to C,
t hen A has caused the drugs to be handed over, and therefore has
di stributed them]

Di stribution does not requireasale. Activitiesinfurtherance
of theultimte sale, such as vouching for the quality of the drugs,
negotiating for or receivingthe price, and suppl yi ng or deliveringthe
drugs may constitute distribution. Inshort, distributionrequires a

concrete involvenent in the transfer of the drugs.

Aut hority
Second Circuit: United States v. Masull o, 489 F. 2d 217 (2d Grr.
1973)I':ourth Circuit: United States v. Snow, 537 F. 2d 1166 (4th Cir.
iz;i;#ifth Circuit: United States v. WIlson, 657 F.2d 755 (5th Cir.

Eighth Circuit: United Statesv. Pruitt, 487 F.2d 1241 (8th Cir.
1973).

Tenth Grcuit: United States v. Wqgl ey, 627 F. 2d 224 (10th Grr.
1980).

1L. Sand, et al., Modern Federal Jury Instructions - I nstruction #56-
12
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 2

Al DI NG AND ABETTI NG - 2 (18 U.S.C. 2)

Under the ai di ng and abetting statute, it i s not necessary for the
governnment to showt hat a def endant hi nsel f physically commttedthe
crimewithwhichheischargedinorder for youto findthe def endant
guilty.

A person who ai ds or abets another tocommt an offenseis just
as guilty of that offense as if he commtted it hinself.

Accordingly, you may find a defendant guilty of the offense
charged if you find beyond a reasonabl e doubt t hat t he governnent has
proved t hat anot her person actually comritted the of fense wi th whi ch
t he def endant i s charged, and t hat t he def endant ai ded or abetted t hat
person in the comm ssion of the offense.

As you can see, the first requirenent is that you find that
anot her person has comm tted the crinme charged. GCbvi ously, no one can
be convi cted of aiding or abetting the crimnal acts of another if no
crime was committed by the other personinthe first place. But if you
dofindthat acrime was conmtted, then you nmust consi der whet her the
def endant ai ded or abetted the comm ssion of the crine.

Inorder to aid or abet another toconmt acrine, it is necessary
t hat t he defendant wil | fully and knowi ngly associ ate hinsel f i n sone
way with the crine, andthat hew || fully and knowi ngly seek by sone
act to help make the crine succeed.

ParticipationinacrimeiswlIful if actionis takenvoluntarily

and intentionally, or, in the case of afailure to act, with the

13



specificintent tofail todo sonethingthelawrequires to be done;
that i stosay, with a bad purpose either to di sobey or to disregard
t he | aw.

The nmer e presence of a def endant where acrineis being conmtted,
even coupl ed wi t h knowl edge by the defendant that a crine is being
comm tted, or the nere acqui escence by a defendant in the cri m nal
conduct of others, evenwith guilty know edge, is not sufficient to
establ i sh ai di ng and abetting. An aider and abettor nust have sone
interest in the crimnal venture.

To det er mi ne whet her a def endant ai ded or abetted t he conm ssi on
of the crime with which he is charged, ask yourself these questions:

Did he participateinthe crinme charged as sonet hi ng he wi shed to
bri ng about ?

D d he associate hinmself with the cri mnal venture knowi ngly and
willfully?

D d he seek by his actions to nake the cri m nal venture succeed?

| f he did, then the defendant is an aider and abettor, and
therefore guilty of the offense.

| f, onthe other hand, your answers to this series of questions

are "no," then M. Ham |l tonis not an ai der and abettor, and you nust

find John Doe not guilty.

Aut hority

United States Suprenme Court: Nye & Ni ssen v. United States, 336
US 613, 69 S. C. 766, 93 L. Ed. 919 (1949).

District of Colunbia CGrcuit: United States v. Garrett, 720 F. 2d
705, 712-14 (D.C. Cir. 1983).

First Circuit: United States v. Hyson, 721 F. 2d 856, 862 (1st Gr.

14



1983); United States v. Quej ada-Zurique, 708 F. 2d 857 (1st Cir. 1983);
United States v. Morris, 700 F. 2d 427 (1st G r. 1983); United States v.
Sout hard, 700 F.2d 1, 19-22 (1st Gr. 1983); United States v. Previte,
648 F. 2d 73, 81-82 (1st Cir. 1981); United States v. Francomano, 554
F.2d 483 (1st Cir. 1977).

Second Circuit: United States v. Goldberg, 756 F. 2d 949, 957-58
(2d Cir. 1985); United States v. Sliker, 751 F.2d 477, 494 (2d Cir.
1984); United States v. Pedroza, 750 F.2d 187, 198 (2d Cir. 1984);
United States v. DeFiore, 720 F. 2d 757, 763-64 (2d Cir. 1983); United
States v. Mayo, 705 F.2d 62, 72 (2d Cir. 1983); United States v.
Carson, 702 F.2d 351 (2d Gr. 1983); United States v. Stanchich, 550
F.2d 1294 (2d Cir. 1977).

Third Grcuit: United States v. Bey, 736 F. 2d 891, 895-96 (3d Cir.
1984).

Fourth Circuit: United States v. Ray, 650 F.2d 252 (4th Cir.
1982). Fifth Grcuit: United States v. McLean, 738 F. 2d 655, 659 n. 9
(5th Gr. 1984); United States v. Farid, 733 F.2d 1318 (8th G r. 1984);
United States v. Walker, 621 F.2d 163 (5th Cir. 1980).

Sixth Circuit: United States v. Aarons, 718 F. 2d 188, 192 (6th
Cir. 1983).

Seventh Grcuit: United States v. Anbrose, 740 F. 2d 505 (7th Cir.
1984); United States v. Pope, 739 F.2d 289 (7th Cir. 1984).

Eighth Grcuit: United States v. Netz, 758 F. 2d 1308, 1311 (8th
Cir. 1985).

Ninth Circuit: United States v. Wl lington, 754 F. 2d 1457 1464
(9th Cir. 1985); United States v. Mehrnmanesh, 689 F. 2d 822, 835 (9th
Cir. 1982); United States v. Upshaw, 685 F. 2d 1202, 1204 (9th Cir.
1982); United States v. Marshall, 532 F.2d 1279 (9th Cir. 1976).

Tenth Circuit: United States v. Goldstein, 695 F. 2d 1228, 1235
n.10 (10th Cir. 1981).

El eventh Grcuit: United States v. Pepe, 747 F. 2d 632, 665 (11th
Cir. 1984); United States v. Brantley, 733 F. 2d 1429 (11th Cir. 1984);
United States v. Smth, 700 F. 2d 627 (11th Gr. 1983); United States v.
Thomas, 676 F.2d 531 (11th Cir. 1982).

1L Sand, et al., Mddern Federal Jury Instructions - | nstruction #11-2
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 3

| MPERM SSI BLE TO | NFER PARTI Cl PATI ON FROM ASSOCI ATI ON

You nmust not infer that the defendant was guilty of participating
incrimnal conduct nerely fromthe fact that he associ ated wi t h ot her

peopl e who were guilty of w ongdoing.

Aut hority

Second Circuit: United States v. Terry, 702 F.2d 299 (2d Gr.),
cert. denied, 461 U.S. 931 (1983); United States v. Johnson, 513 F. 2d
819 (2d Cir. 1978).

Third Circuit: United States v. Wxler, 838 F.2d 88, 91 (3d Gr.
1988).

Fifth Circuit: United States v. Perry, 624 F.2d 29 (5th Cir.
1980).

Seventh Circuit: United States v. Xheka, 704 F.2d 974 (7th G r.
1983); United States v. Garcia, 562 F.2d 411 (7th Cir. 1977).

Eighth Grcuit: United States v. R chnond, 700 F. 2d 1183 (8th G r.
1983).

Ninth Circuit: Ramrezv. United States, 363 F.2d 33 (9th G r.
1966) .

1 L. Sand, et al., Modern Federal Jury Instructions - I nstruction #6-4
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 4
KNOW NGLY

You have beeninstructedthat inorder tosustainits burden of
proof, the governnent nmust prove that t he def endant act ed know ngly.
A person acts knowingly if he acts intentionally and voluntarily, and
not because of ignorance, m stake, accident, or carel essness. Wiet her
t he def endant act ed know ngly may be proven by t he def endant’' s conduct

and by all of the facts and circunstances surroundi ng the case.

Source: Modern Federal Jury Instructions, Sand, Sffert, Loughlin &
Rei ss, Section 3A.01 (1992).

17



DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 5

PROOF OF KNOWLEDGE OR | NTENT

The i ntent of a person or the knowl edge t hat a person possesses
at any gi ven time may not be proved directly because there i s no way of
directly scrutinizingthe workings of the human m nd. 1n determ ning
the issue of what a person knew or what a person intended at a
particul ar ti me, you may consi der any statenments nade or acts done
[om tted] by that person and all other facts and circunstances recei ved
in evidence which may aid in your determ nation of that person's
know edge or intent.

You may i nfer, but youcertainly are not requiredto infer, that
a person intends the natural and probabl e consequences of acts
knowi ngly done or knowingly omtted. It is entirely up to you,
however, to deci de what facts to find fromthe evidence recei ved duri ng

this trial.

Source: Federal Jury Practice and I nstructions, Devitt, Bl ackmar,
Wbl ff and O Mall ey, Section 17.07 (1992).

18



DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 6

"W LLFULLY" - DEFI NED

The term"wi I | fully", as usedinthese instructions to describe
t he al | eged state of m nd of the defendant, nmeans t hat he knowi ngly
perfornmed an act [failedto act], deliberately andintentionally ["on
purpose”] as contrasted wth accidentally, carelessly, or

uni ntentionally.

Source: Federal Jury Practice and I nstructions, Devitt, Bl ackmar,
Wl ff and O Mall ey, Section 17.05 (1992).

19



DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 7

W TNESS W TH | NTEREST I N OQUTCOME - 1

Inevaluating credibility of the witnesses, you shouldtakeinto
account any evi dence that the witness who testified may benefit in sone
way fromthe outcome of this case. Such aninterest inthe outcone
creates anotivetotestify falsely and nay sway the witnesstotestify
inaway that advances his or her own interests. Therefore, if you
find that any wi t ness whose testi nony you are consi deri ng may have an
interest inthe outcone of thistrial, then you shoul d bear that factor
inmnd when evaluating the credibility of his or her testinony and
accept it with great care.

This is not to suggest that every wi tness who has aninterest in
t he outconme of acasew || testify falsely. It isfor youtodecideto
what extent, if at all, the witness' interest has affected or col ored

his or her testinony.

Aut hority

Second Circuit: United States v. Bufalino, 683 F. 2d 639 (2d Cir.
1982), cert. denied, 459 U. S. 1104 (1983); United States v. Frank, 494
F.2d 145 (2d Cir.), cert. denied, 419 U S. 828 (1974).

Fifth Grcuit: United States v. |lacovetti, 466 F. 2d 1147 (5th G r
1972), cert. denied, 410 U. S. 908 (1973).

Seventh Circuit: United States v. Lea, 618 F. 2d 426 (7th Cr.),
cert. denied, 449 U.S. 823 (1980).

Eighth Circuit: United States v. Klein, 701 F.2d 66 (8th Cir.
1983).

Ninth Circuit: United States v. Partin, 601 F.2d 1000 (9th G r.
1979), cert. denied, 446 U. S. 964 (1980).

1L. Sand, et al., Modern Federal Jury Instructions - I nstruction #7-3
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 8

ACCOWPLI CE- - | NFORMER--I MMUNITY - 1

The testinony of sone wi t nesses nust be consi dered with nore
caution than the testinony of other w tnesses.

For exanpl e, a paidinforner, or aw tness who has been prom sed
t hat he or she will not be charged or prosecuted, or a witness who
hopes to gai n nore favorabl e treatnent in his or her own case, may have
areasonto nake a fal se statenment because he or she wants to stri ke a
good bargain with the Governnent.

So, while aw tness of that ki nd may be entirely truthful when
testifying, you shoul d consider that testinony with nore caution than

the testinony of other wtnesses.

11th Circuit Pattern Jury Instruction S1.1
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 9

W TNESS USI NG OR ADDI CTED TO DRUGS - 2

There has been evidence introduced at the trial that the
government cal | ed as a wi t ness a per son who was usi ng/ addi cted t o drugs
when t he events he or she observed took place or who i s now usi ng
drugs. | instruct youthat thereis nothinginmproper about calling
such awitness to testify about events within his or her personal
know edge.

On t he ot her hand, his or her testinony nust be exam ned with
greater scrutiny than the testinmony of any other w tness. The
testi nony of a wi t ness who was usi ng drugs at the tine of the events he
or sheistestifying about, or who i s usi ng drugs/an addi ct at the tinme
of his or her testinony nmay be | ess bel i evabl e because of t he effect
t he drugs nay have on his or her ability to perceive or relate the
events in question.

| f you deci de t o accept his or her testinony, after considering
it inlight of all the evidence inthis case, then you may give it
what ever weight, if any, you find it deserves.

Aut hority

Second Circuit: United States v. Pagano, 207 F.2d 884 (2d Cir.
1953).

Third Grcuit: Governnent of Virginlslands v. Hendri cks, 476 F. 2d
776 (3d Cir. 1973).

SixthCircuit: United States v. @iffin, 382 F.2d 823 (6th Cir.
1967) .

Ninth Grcuit: Guamv. Del a Rosa, 644 F. 2d 1257 (9th G r. 1980).

Tenth Circuit: United States v. Smth, 692 F. 2d 658 (10th Cir.
1982), cert. denied, 459 U S. 1200 (1983).

1L. Sand, et al., Modern Federal Jury Instructions - I nstruction# 7-
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 10

DEFENDANT' S FAI LURE TO TESTIFY - 1

(1) Adefendant has an absoluteright not to[testify/present
evidence]. The fact that he did not testify/present any evi dence
cannot be consi dered by you i n any way. Do not even di scuss it in your
del i berati ons.

(2) Renenber that it is up to the governnent to prove the
def endant guilty beyond a reasonabl e doubt. It is not up to the

def endant to prove that he is innocent.

6th Circuit Pattern Jury Instruction 7.02A
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 11

DEFENDANT' S TESTI MONY: EFFECT OF STAKE IN OUTCOVE - 1

I testifiedinhis own behal f. You may be wonderingif the
personal stake that he has inthe outcone of thistrial should cause
you to consider his testinony any differently fromthat of other
Wi tnesses. It is proper for youto consider his personal stakeinthe
out conme of the trial when you deci de whet her or not you believe his
testinony. But renenber that _ I s presuned i nnocent unl ess
t he governnent proves, beyond a reasonabl e doubt, that heis guilty.
The fact that he has been charged with the cri me of possessionwth
intent todistribute "crack"” cocaineis noreasonbyitself for you not
to believe what he said.

Remenber al sothat it i s proper to consider the personal stake,
i f any, of any ot her wi tness when you deci de whet her or not to believe

that wi tness' testinony.

Federal Judicial Center, Pattern Crimnal Jury Instruction 40
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DEFENDANT' S REQUESTED JURY | NSTRUCTI ON NO. 12
REASONABLE DOUBT - 1

The gover nnent has t he burden of provi ng a def endant guilty beyond
a reasonabl e doubt. Sone of you may have served on civil juries where
you weretoldthat it is necessary toprove afact that isnorelikely
true t han not by a nmere preponderance of the evidence. That is not the
standard here. Incrimnal cases the governnent's proof nust be nore
powerful than that. It rmust be beyond a reasonabl e doubt. Proof
beyond a reasonabl e doubt i s proof that | eaves you firmy convi nced of
the defendant's qguilt.

There are afewthingsinthis worldthat we knowwi th absol ute
certainty andincrimnal cases the |l awdoes not require proof that
over comes every possi bl e doubt. If infacing your consideration of the
evi dence you are firmy convinced that a defendant is guilty of acrine
charged, you nust find himguilty. 1f, onthe other hand, you t hi nk
thereisareal possibility that heis not guilty you nust gi ve hi mt he

benefit of the doubt and find himnot guilty.

| nstruction gi ven by t he Honor abl e Judge Edward N. Cahn on Novenber 22,
1991 in United States v. Jainme Rivera, et al, Crimnal Nunmber 91-394
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CERTI FI CATE OF SERVI CE

| hereby certify that | have served t he f oregoi ng on t he bel ow
menti oned attorney by hand-delivering a copy of the sane to the
foll owi ng address:

David B. Smth

Assi stant United States Attorney
United States Attorney's O fice
324 West Mar ket Street

Greensboro, North Carolina 27401

This the day of May, 1994.

GREGORY DAVI S
Assi st ant Federal Public Defender
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